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CURRENT TOPICS 


Compensation 


DurRinG this week the Town and Country Planning Bill 
will presumably be receiving its second reading. It is one 
of the most valiant and absorbing essays in defining the 
indefinable that we have ever seen. For many years past 
we have been familiar with men on Clapham omnibuses and 
have with an easy grace adapted their standards to the 
problems of a woman in a Harlow lavatory. For fewer 
years we have pursued that will o’ the wisp, the hypothetical 
tenant, and we refused to abandon the chase in favour of 
Mr. BEVAN’S creation in the Local Government Act, 1948— 
the hypothetical builder. The Town and Country Planning 
Bill invents a new passenger to Clapham—the hypothetical 
planning officer. ‘‘ What is truth?” said jesting Pilate ; 
and would not stay for an answer. ‘‘ What is market value ? ”’ 
says Mr. HENRY BROOKE (supported, we are pleased to see, 
by Mr. CHANCELLOR OF THE EXCHEQUER) and stays for six 
clauses to tell us the answer. The Bill is an intellectual 
triumph: so also is the Explanatory Memorandum (Cmnd. 
562, H.M. Stationery Office, 1s. 3d.). In order to break it 
gently, we are publishing this week, on p. 817, the first of our 
articles on the Bill. It is important to remember what the 
Bill does not set out to do. It does not propose to put land- 
owners on equal terms. A successful applicant for planning 
permission will become rich, the unsuccessful will stay poor. 
Secondly, no attempt is made to collect from successful appli- 
cants any part of the increased value resulting from a successful 
application, although local authorities are given more power 
to acquire land in advance of requirements and thus avoid 
paying twice for the same development value. Thus the whole 
of the extra cost of the new proposals will fall on the public 
at large, whether as ratepayers or taxpayers. Thirdly, except 
by conferring the increased powers to which we have just 
referred, no attempt is made to deal with what the Uthwatt 
Committee called “ shifting value,’ which is the development 
value which shifts from land where development is not permitted 
toother land. Within these limits the Government have dealt 
with the problem generously and imaginatively. 


House Purchase 


THE Government’s White Paper on House Purchase 
(Cmnd. 571, H.M. Stationery Office, 6d.) is comprehensive and 
ungrudging. The essence of the scheme proposed is that the 
Government will lend money to approved building societies, 
which will re-lend it to owner-occupiers of houses built before 
1919 which have a value not exceeding £2,500. The decision 
whether to lend and, if so, what amount in any individual 
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case, will rest with the building society and will depend in the 
usual way on the security offered and the personal status of the 
borrower. This move will release for more modern houses a 
substantial sum of money now used for the older houses. An 
important by-product of the scheme is that deposits (though 
not shares) in approved building societies will become trustee 
investments. The Government also intend to simplify and 
make more effective the present system of improvement 
grants which have certainly not been a great success up 
to now. A further inducement is that local authorities are 
to be given power to make advances of up to 100 per cent. of 
the value of houses. 


The Criticisms 


ALREADY notes of warning are being sounded. For 
example, Mr. J. R. MILLICAN, deputy chairman of the Building 
Societies Association, stressed the importance of an owner 
having a personal stake to foster a sense of responsibility. 
We are concerned about the same point but for another 
reason. There is always a possibility of a fall in values 
and thus a danger of mortgage debts exceeding selling prices 
with all the complications which that situation would produce. 
One of the conditions laid down in the Appendix to the White 
Paper is that the rate of interest depends on the recommenda- 
tions of the Building Societies Association. The Halifax 
Building Society is out of step and thus, it seems, will not be 
eligible to participate, although it hopes that before the scheme 
is in effective operation the Halifax move towards lower rates 
may have been more generally followed. 


Stamp Duty on Short Leases 


SUBSTANTIAL stamp duty concessions in relation to 
conveyances on sale were granted by s. 34 of the Finance 
Act, 1958. No stamp duty at all is payable now where the 
consideration does not exceed £3,500 and reductions on the 
standard 2 per cent. rate are enjoyed in respect of all other 
transactions for consideration not in excess of £6,000. The 
indications are that the CHANCELLOR will find himself in a 
position to make various adjustments in favour of the tax- 
payer in next year’s Finance Act. If this proves to be the 
case, one matter which deserves attention is stamp duty on 
short leases. At present stamp duty is levied at 2 per cent. 
of the annual rent on any lease or tenancy agreement for a 
term falling between one and thirty-five years where the 
annual rent is over £100. Most leases to-day are granted for 
terms of much less than thirty-five years. This means that a 
tenant will be forced to pay stamp duty several times over 
during such a period. How short terms penalise a tenant from 
the stamp duty aspect, quite apart from professional costs 
involved, can best be appreciated by an example. Assume a 
rent of £250 a year; then a lease for a term of twenty-one 
years must be stamped {5; three seven-year leases for the 
same period will attract total duty of £15; whilst the tenant 
who obtains a series of seven three-year leases will contribute 
to the Revenue no less than £35 stamp duty upon his leases 
over twenty-one years. If it is agreed that it would be 
equitable for stamp duty concessions to be made in this 
connection a scale, similar to that existing for conveyances on 
sale, could easily be devised. For instance, it could be enacted 
that in respect of the first £300 of annual rent, a lease (or a 
tenancy agreement) for a term not exceeding three years 
should attract no duty ; one for a term not exceeding seven 
years should attract 10s. per cent. of the annual rent ; one 
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for a term not exceeding fourteen years should attract £1 per 
cent. of the annual rent and a lease for a term not over 
twenty-one years should attract £1 10s. per cent. of the 
annual rent. The present 2 per cent. rate could continue to 
apply for a lease or agreement in respect of a term of over 
twenty-one years, and in respect of the annual rent in excess 
of £300 for any period. Stamp duty on short leases levied 
upon such a scale would be a more equitable arrangement than 
the present one. 


New Tax Relief 


THE Law Society has been approved by the Commissioners 
of Inland Revenue as a body of persons whose members are 
entitled to the tax relief allowed under s. 16 of the Finance 
Act, 1958. This relief will benefit salaried solicitors in respect 
of their Law Society membership subscriptions. A solicitor 
claiming this relief should apply for adjnstment of his 
P.A.Y.E. coding on form P358 obtainable from his tax office. 


Salaried Solicitors : 


The Temple Church 


On the 7th November the Round Church of the Temple was 
rededicated by the ARCHBISHOP OF CANTERBURY 1n the 
presence of HER MAJESTY THE QUEEN, the QUEEN MOTHER, 
Prince Puitip, the Lorp CHANCELLOR, the TREASUREKS 
of the two Temples, the MASTER OF THE TEMPLE and a 
great congregation of distinguished lawyers. So were thie 
ravages of war finally cancelled and the destruction of 1941, 
when a bonfire had been made of more than 700 years 
of history, repaired. In 1185 the Round, characteristic of 
all the churches of the Knights Templars, had been dedicated 
by the Patriarch of the Church of the Holy Resurrection in 
Jerusalem in the presence of Henry II and his court. The 
choir, subsequently added, was dedicated on Ascension Day, 
1240, in the presence of Henry III. The Order of the Templars 
was tragically suppressed and the lawyers took possession. 
Generation succeeded generation. Wren remodelled the 
interior of the Church in the taste of the late seventeenth 
century. The Victorians wiped out his work in the porten- 
tously impressive but essentially bogus mediaeval 
“restoration ’’ of the eighteen-forties. Just a hundred years 
later only the walls were standing. Gone were the dark, 
over-massive stalls, the rich glass that obscured the light. 
The Purbeck marble pillars were cracked and broken. The 
cross-legged effigies of the Knights in the Round were 
shattered. The famous seventeenth century organ was in 
ashes. Then peace came and life began once more. With 
slow, deliberate craftsmanship the church was _ restored. 
Marble was cut again in the Purbeck quarries. Four years 
ago the choir was rededicated, lighter, airier, more spacious 
than before the flames cleared it of the nineteenth century 
clutter. Now with the opening of the Round the church is 
whole again, awaiting only the return of the effigies of thie 
Knights, still under patient restoration. On this day a new 
organ pealed again under the touch of Dr. THALBEN BALL, 
for forty years organist of the Temple. The Archbishop, 
in mitre and cope, greeted Her Majesty in the porch that was 
once part of the cloister of the Templars and the procession 
entered by the great West Door. Here, where the Plantagenet 
Henrys had assisted at the first beginnings, the Queen stood 
to share in yet another, linking it with its first origins, most 
aptly remembered now, in the Church of the Holy Resurrec- 
tion. The Archbishop’s words on this historic occasion appeat 
elsewhere in this issue. 
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TOWN AND COUNTRY PLANNING BILL—I 


THE Town and Country Planning Bill presented in the House 
of Commons by Mr. Henry Brooke, the Minister of Housing 
and Local Government, on the 29th October, 1958, is a most 
important Bill of forty-five sections, divided into four parts, 
together with eight Schedules. The Ministry of Housing 
and Local Government have issued an explanatory memo- 
randum on the Bill (Cmnd. 562) obtainable from H.M.S.O. 
for 1s. 3d. net. 
The contents of the Bill 


Part I of the Bill makes further provision for compensation 
for the compulsory acquisition of land, Pt. II deals with the 
acquisition, appropriation and disposal of land by local 
authorities and other public bodies, Pt. III relates to 
administrative procedures and related proceedings, while 
Pt. IV contains miscellaneous and supplementary provisions. 
In fact the Bill contains a hotchpot of provisions, and might 
more appropriately have been presented as four Bills, namely, 
an Acquisition of Land (Assessment of Compensation) 
(Amendment) Bill to take in Pt. I, a Local Government Acts 
(Amendment) Bill to take in Pt. II, most of which is a left-over 
collection of clauses which might well have been included in 
the Local Government Act, 1958, a Tribunals and Inquiries 
Act (Amendment) Bill to take in one at least and possibly 
two clauses which should surely have been included in the 
Tribunals and Inquiries Act, 1958, and last a Town and 
Country Planning Acts (Amendment) Bill. In particular it 
seems unfortunate that the Bill continues the past trend of 
associating the assessment of compensation on compulsory 
acquisition with town and country planning. However 
this may be, the provisions of the new Bill are mostly to be 
welcomed. 

Omissions from the Bill 

It is well to record at once two matters with which the 
Bill does not deal, namely, (1) the compensation payable on 
refusals of planning permission and the grant of planning 
permission subject to conditions, and (2) the enforcement 
notice procedure. There has been no substantial criticism 
of the present basis of compensation on planning decisions, 
and it would be difficult to justify any alteration in this basis 
at any rate at the present time, but the fact that the basis 
is to remain the same means that readers acting for purchasers 
of property for development or redevelopment should be as 
careful as hitherto in ensuring that the development proposed 
will be permitted, or that the purchaser is not paying more 
than he will be able to recover in compensation, or is properly 
informed of any risks he will be running. The omission of 
any clauses to clarify and improve the present enforcement 
procedure is regrettable. Most readers will be only too well 
aware of the criticisms of the courts of this procedure and, 
apart from the legal complexities, its dilatoriness and 
ineffectiveness are the direct cause of such unfortunate 
scenes as have been witnessed recently at Egham ; to prevent 
such unauthorised development occurring in the first place 
would cause far less hardship and difficulty than trying to 
cure it afterwards. 


Compensation for compulsory acquisition of land 

An article entitled ‘‘ After Franks’ published at p. 407, 
ante, discussed, inter alia, the Compensation (Acquisition and 
Planning) Bill, a private member’s Bill presented by Captain 
Corfield to the House of Commons on 20th November, 1957, 
but later dropped following statements by the Minister that 
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the Bill was not practicable and workable but that the 
Government agreed that the present basis of compensation 
for compulsory acquisition did work very hardly in some cases 
and were considering how it might be amended. The article 
advised that it would clearly be in the interests of owners 
to defer the sale to public and local authorities of any of their 
land which had development value until the promised 
legislation took effect, and equally clearly it would be the 
duty of solicitors to advise their clients accordingly. 

The promised legislation is contained in Pt. I of the new 
Bill, which follows in many respects the principles of 
Captain Corfield’s Bill, and in particular establishes ‘‘ market 
value ’ for any development consonant with the development 
plan as the basis of compensation payable on the compulsory 
acquisition of land. The Bill contains many detailed pro- 
visions about the assessment of compensation on this basis 
and, in particular, about the assumptions as to what develop- 
ment would be consonant with the development plan. These 
provisions will be discussed in Pt. II of this article. It is, 
however, important to mention here that as cl. 1 of the Bill is 
drafted the new basis of compensation will apply to the 
compulsory acquisition of an interest in land in pursuance of 
notice to treat served after the 29th October last, the date 
of publication of the Bill. There is, therefore, no reason why 
compulsory acquisitions should not be proceeded with forth- 
with to the stage of notice to treat. Equally there would 
seem to be no reason why land should not now be sold by 
agreement to authorities who could, if they so desired, acquire 
it by compulsory purchase, the contract providing that the 
price shall be fixed in accordance with the statutory provisions 
applicable had a notice to treat following compulsory purchase 
proceedings been served on the date of the contract and that, 
in the absence of agreement, the matter should be referred 
to the Lands Tribunal. In either case authorities will be 
able to obtain possession of the land and start desirable 
public development, and the owner will not be prejudiced 
or prevented from enjoying the improved basis of com- 
pensation. Doubtless the actual negotiation and settlement 
of the compensation will have to await the passage of the Bill 
into law, but, if the authority take possession, they should 
pay interest from the date of entry onthe amount of 
compensation ultimately payable. 


Dealings in land by public authorities 


The content of Pt. II of the Bill has already been indtcated 
in the second paragraph of this article. It is primarily of 
interest to solicitors to local authorities but should also be 
noted (particularly cl. 21) by readers engaged in conveyancing 
work. The provisions contained in it, which will take effect 
from the date on which the Bill becomes law, apply to local 
authorities, except parish councils, and to a variety of joint 
boards and other bodies detailed in Sched. IV. 

The first clause in Pt. II enables an authority who have 
power under some Act to acquire land by agreement but only 
with the consent of a Minister to acquire it without that 
consent if it is immediately required for the statutory purpose 
concerned or, if not so required, if it is in their area. Generally 
speaking, an authority do not require to obtain the consent 
of a Minister to the acquisition of land immediately required 
but they do have to obtain it for an acquisition in advance of 
requirements. It may be that, with the advent of the market 
value basis of compensation, authorities will in future wish 
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more often to acquire land in advance of requirements before 
the price has risen, and they will now be saved from having 
to obtain the Minister’s consent. Normally land may only 
be acquired in advance of requirements by agreement and not 
compulsorily. Where development is to proceed under the 
Town Development Act, 1952, however, it will be particularly 
important for the local authority in whose district the 
development is being carried out to be able to acquire land in 
advance before the market price has gone up as a result of 
their development scheme, and cl. 33 (which appears in Pt. IV) 
enables the Minister to authorise the authority to acquire 
land compulsorily for town development under that Act 
in advance of requirements, but he must be satisfied that it 
will be required for the purpose within ten years. Clause 35 
(also in Pt. IV) empowers the Minister of Transport and 
Civil Aviation to acquire land in advance of requirements 
for trunk roads. 

To revert to Pt. II, cl. 18 dispenses with the necessity 
of obtaining the consent of a Minister, hitherto generally 
required, when an authority wish to appropriate land 
acquired for one statutory purpose to another purpose, except 
where the land is an open space or has been compulsorily 
acquired (when the first appropriation only will require 
consent) consists of allotments. There are also one or 
two other exceptions but these are not of general importance. 


or 


Clause 21 enables an authority to dispose of land without 
obtaining, as has hitherto generally been necessary, the 
consent of any Minister, except in the case of an open space 
or of land which has been compulsorily acquired and has not 
been appropriated to some purpose other than that for which 
it was acquired (in which case some Minister will already have 
considered the situation under cl. 18), or of a house provided 
under Pt. V of the Housing Act, 1957, in respect of which 
an Exchequer subsidy has been paid or of land in an area 
defined by a development plan as an area of comprehensive 
development and land contiguous or adjacent to any such area 
which is designated by the plan as subject to compulsory 
acquisition. There are also one or two other exceptions. 
Moreover, the consent of the Minister of Housing and Local 
Government has to be obtained if the land is sold, exchanged 
or let for less than the best price, consideration or rent that 
can reasonably be obtained. This last provision makes the 

.task of the reader acting for a purchaser from an authority 
somewhat difficult. How is he to know whether the consent 
is necessary or not? It does seem that words should be 
added to the effect that a purchaser is not concerned to inquire 
as to whether the price, consideration or rent is the best that 
can reasonably be obtained, and there is precedent for this in 
local Acts obtained by some authorities in the past. 


Justice and administration 


Part III of the new Bill follows up certain principles 
recommended in the Report of the Committee on Administra- 
tive Tribunals and Enquiries (Cmnd. 218), otherwise known as 
the Franks Committee. 

Excess of jurisdiction or the use of wrong procedure in 
carrying out administrative procedures would normally be 
remedied by way of an order of certiorari, but it is now common 
practice to preclude by specific statutory provision the 
questioning of decisions arrived at through administrative 
procedures by any legal proceedings other than an applica- 
tion to the High Court within six weeks of the publication 
of the decision on the ground that the decision is ultra vires 
or that the applicant has been substantially prejudiced by 
non-compliance with the statutory procedure. This provides 
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a comparatively simple remedy while at the same time enabling 
certainty to be arrived at within a short time as to whether 
any particular order is valid or not. No such specific statutory 
provision has, however, hitherto applied to orders under 
s. 21 of the Town and Country Planning Act, 1947, revoking 
or modifying planning permissions, to orders under s. 26 
requiring the discontinuance of authorised development, to 
tree preservation orders under s. 28, to building preservation 
orders under s. 29, or to the definition of areas of special 
control for advertisements under s. 31 of that Act. Nor did 
such a provision apply to decisions of the Minister on planning 
applications referred to him under s. 15, or on appeals to him 
under s. 16, or as to confirmation of purchase notices under 
s. 19, or as to consents to fell trees or demolish buildings 
under tree and building preservation orders. Clause 24 of the 
3ill applies such a specific statutory provision to all these 
procedures. 

The application of such a specific statutory provision to 
planning appeals was in accordance with a recommendation 
(para. 359) of the Franks Committee Report. The article 
“ After Franks” already mentioned expressed the view 
(at pp. 427 and 428) that many points of law, unconnected 
with ultra vires, might arise on planning appeals (that indeed 
where the appeal was under s. 17 of the 1947 Act the Minister 
was almost always considering points of law), and that there 
was an ample case for giving a simple appeal on law from 
planning appeal decisions. It is, therefore, satisfactory to 
record that the Bill by cl. 25 does give a simple appeal on 
law (or alternatively the Minister may be required to state a 
case) to the High Court in respect of appeal decisions of the 
Minister under s. 17 of the Act as to whether a proposed 
operation or change of use involves development or requires 
planning permission. It seems unfortunate, however, that 
the right of appeal lacks mutuality ; it is given only to the 
applicant for a decision and not to the local planning authority 
from whose decision the original appeal to the Minister is 
made. It is highly important that, to avoid the creation of 
bad precedents, a planning authority should be able to take 
to the High Court, if necessary on terms as to costs, a decision 
of the Minister which is considered to be wrong in law. 

It seems to the writer regrettable that the simple appeal 
to the High Court is not given in respect of planning appeal 
decisions under s. 16, which constitute the great majority of 
decisions and in which points of law can easily arise. Indeed 
it may be that the application of the cl. 24 procedure to 
those decisions seriously restricts the present remedies of 
the individual. At present, apart from the possibility of 
upsetting a decision by certiorari on grounds of ultra vires, 
a decision can be challenged by certiorari for error of law 
on its face in accordance with R. v. Northumberland Com- 
pensation Appeal Tribunal ; ex parte Shaw [1952| 1 K.B. 338 
or by application for a declaration, which is now a very 
popular remedy. In future, if the clause stands, an appeal 
decision under s. 16 could only be challenged within six weeks 
on grounds that it is not within the powers of the 1947 Act 
or that any relevant statutory requirements have not been 
complied with. Again, while on a simple appeal the court 
could substitute a correct decision for that of the Minister, 
under the cl. 24 procedure it can only quash the Minister's 
decision, which may result in the planning authority’s original 
decision simply remaining in being. 

The article “ After Franks’ (at p. 428) said that it was 
surprising to find no provision in the Tribunals and Inquiries 
Bill to authorise the Lord Chancellor by regulations or other- 
wise to-give statutory effect to codes of procedure and other 
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matters recommended by the Council on Tribunals to be 
set up under that Bill. In some cases this provision already 
existed in the Act setting up the tribunal, e.g., the Agriculture 
Act, 1947, in the case of Agricultural Land Tribunals, but a 
general power seemed desirable ; without such a power how, 
for example, could the Lord Chancellor impose a code of 
procedure for planning inquiries short of further legislation ? 

Clause 26 of the new Bill provides for the insertion in the 
Tribunals and Inquiries Act, 1958, of a new section 7A giving 
the Lord Chancellor power, after consultation with the 
council, to make rules for regulating the procedure to be 
followed in connection with statutory inquiries held by or 


REPORT OF THE ROYAL COMMISSION 


COMMON 


ArrER merely perusing the summary of recommendations 
of the Commission one may be justified in considering that 
the remedies they propose are disproportionate to the impor- 
tance of the mischief ; but on studying them in detail against 
the background of the report itself, one is forced to revise 
one’s original impression. They have found that the law 
relating to commons is, to use the expression Oliver Cromwell 
applied to our law of real property in general, an “ ungodly 
jumble,” and that some of our commons themselves are in 
little better state; but although a short, simple answer to 
such a complicated question cannot reasonably be expected, 
in their recommendations they have tried, in their own words, 
to draw up procedures which will be as simple, inexpensive 
and expeditious as circumstances permit. To safeguard his 
rights in common land, no one would need to do more 
initially than register his claim, whether as owner of the soil, 
commoner, or member of the public. That in itself would 
ensure that he personally received notice of any proposals 
for management and improvement that might affect his 
interests. If, however, the holder of rights should wish to 
manage or improve the land itself, all that he would be required 
to do would be to make his proposals (preferably, though not 
necessarily, in co-operation with the other holders of registered 
rights) to the local planning authority as a commons registra- 
tion authority. Except when formulating proposals itself, 
that authority would be primarily a recording authority and 
the channel through which proposals and the views on them 
of private individuals or local authorities would be com- 
municated to the Minister. The Minister would take the 
decision on the proposals, but he would have a wide conspectus 
of opinions to assist him and the opportunity, should the 
necessity arise, to make public in Parliamentary debate the 
reasons for his decisions (401). 

One point worth noting is that apart from the duty of the 
commons registration authorities to keep their registers, 
and to make a periodic examination of the commons in their 
areas, there is nothing in the recommendations compelling 
anyone to do anything. No one need register his rights 
if he does not want to, and no one, either an individual or a 
public authority, need formulate a scheme should he not think 
one is necessary ; but from the substance of the report it 
does not seem that an Act passed to give effect to the recom- 
mendations would in fact prove a dead letter, for it is apparent 
that there are a great many cases where it is only the present 
unsatisfactory state of the law that deters those interested from 
co-operating in some form of management and improvement. 
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on behalf of Ministers. The rules may regulate matters 
preparatory to the inquiry and matters subsequent to the 
inquiry as well as the conduct of proceedings at the inquiry. 
This provision is in no way limited to planning inquiries, 
and why such a fundamental provision should have been 
omitted from the 1958 Act so that it now has to appear out 
of place in a Town and Country Planning Bill it is difficult 
to understand. 

The remaining provisions of Pt. III of the new Bill, together 
with the detailed provisions of Pt. I relating to compensation, 
will be considered in a later issue. 


KN. De. 


ON 
LAND-III 


Simplification 

The recommendations would, in fact, effect considerable 
simplification in the present law. To take some examples, 
the ancient distinction between rights of common appendant 
and appurtenant, and the rules of definition of the extent of 
rights of common by levancy and couchancy would be 
abolished, so that anyone entitled to rights of common of 
pasture would know exactly how many beasts he was entitled 
to turn out ; the provisions of the Inclosure and other Acts 
authorising enclosure without the sanction of Parliament 
and those of ss. 193 and 194 of the Law of Property Act, 
1925, would be repealed; and the general public would be 
entitled to a free right of access over all common land, 
irrespective of whether it was situated in an urban or rural 
district or subject to an existing scheme of regulation or not. 
The Commission considered that giving the public anything 
less than a right of access over all common land would prove 
unsatisfactory, for failure to do so would in course of time 
lead to a long series of investigations of one kind or another, 
whether and to what extent the right was necessary, desirable 
or expedient, whatever the test might be, in respect of any 
particular common (314). 


Definitions of land affected’ 

As already indicated, the Commission had to decide early 
in their investigations exactly what lands fell within their 
terms of reference; and although they suggest that the 
commons registration authorities should accept and register 
all claims made in good faith, they thought that commons 
commissioners would need a definition, and they suggest the 
following :— 

“(a) any land which at the commencement of the 
Commons Act, 1876, was subject to be inclosed under the 
Inclosure Acts, 1845-1876, except— 

(i) land which has since that date lawfully been 
inclosed, whether under the Inclosure Acts, 1845-1882, 
or otherwise ; 

(ii) land which was subject to be inclosed under those 
Acts only because it was subject to rights of vesture or 
pasture, exercisable during limited times, periods or 
seasons, or only because it was held in common by two 
or more persons, or only because it consisted of lot 
meadow or other land the occupation or enjoyment of 
which was subject to interchange among the owners by 
any known course of rotation ; 
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(b) any regulated pasture or other land subject to rights 
of common by any Inclosure Act or award ” (402). 


Town and village greens, being excluded from that 
definition, should for the purpose of their recommendations 
be defined as :— 


“ Any place which has been allotted for the exercise or 
recreation of the inhabitants of a parish or defined locality 
under the terms of any local Act or inclosure award, any 
place in which such inhabitants have a customary right 
to indulge in lawful sports and pastimes and in a rural 
parish any uninclosed open space which is wholly or 
mainly surrounded by houses or their curtilages and which 
has been continuously and openly used by the inhabitants 
for all or any of such purposes during a period of at least 
twenty years without protest or permission from the owner 
of the fee simple or the lord of the manor ”’ (405). 


Some observations 


It is not practicable within the ambit of this article to 
consider the recommendations in detail, but there are one or 
two matters that merit comment or explanation. 

The reason why the Commission would entrust the duties 
of registration of rights to the county and county borough 
councils is that, as local planning authorities concerned with 
land use generally, and having the necessary resources and 
staff for the routine work of maintaining registers of claims 
and more skilled tasks such as recording the land on maps, 
they are already well equipped for the purpose, and in 
conducting the footpaths survey under the National Parks and 
Access to the Countryside Act, 1949, they have already 
undertaken somewhat comparable functions ; and, moreover, 
they are the obvious body through whom management and 
improvement schemes should be submitted to the Minister (260). 

The twelve-year period during which the register is to 
remain open was chosen by analogy with the like period laid 
down by the Limitation Act, 1939, for actions for the recovery 
of land (279) ; it would only remain open for an extended 
period, which should not exceed thirty years in all, in cases of 
disability such as infancy or lunacy or where there had been 
concealed fraud (279 footnote). 

The reason why the permanent record of the title of the 
ownership of the soil, as opposed to rights thereover, should 
be transferred to and kept by the Land Registry is that the 
system of compulsory registration is intended eventually to 
extend to the whole country, so if the duty of maintaining 
a permanent definitive register of the ownership of common 
land were placed on the commons registration authorities 
there would be some duplication (284, 285). 

The proposal that a person should be enabled to establish 
his title to the ownership of land, or to any rights thereover, 
merely by staking his claim thereto, may at first sight seem 
a trifle startling ; but common land is, in this respect, in a 
position very different from ordinary freehold land, and in 
most cases it is a matter of impossibility to prove the existence 
of rights thereover, whether as owner or commoner, by strict 
conveyancing evidence ; so the Commission considered that 
the only practicable solution was to allow anyone to claim 
any rights he believed he was entitled to, and that if after 
adequate publicity was afforded to the claim no one bothered 
to contest it, or did so unsuccessfully, such rights should be 
taken as having been satisfactorily established. The fact 
that no common rights had been exercised recently or that 
none were registered would not preclude a claim being made 
that the land was common (263) ; so if there was reputedly 
common land, such as a piece of roadside waste, in respect of 
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which no other claim was registered, the local authority could 
put in a claim on behalf of the general public. 


It would be unreal to expect that the recommendations of the 


Commission could be put into effect without some disputes 
arising, so for the purpose of resolving such disputes it would 
be necessary to establish some tribunal. They considered 
that a county court judge, sitting not in his judicial capacity 


but as a commissioner, would be ideally suited for this | 


responsibility, though they did not take evidence as to | 
whether it would be practicable for those judges to do so (294) ; | 


but in view of the fact that they stress the desirability of 


the venue for the hearing of disputes being as near as possible | 


to the land concerned, the balance of probability would seem 


to be in favour of impracticability. The appointment of | 
assessors to assist the commissioners should help to lessen the | 


cost to litigants (297). 

The Public Trustee, or at any rate someone in whom the 
ownership of unclaimed land could be vested, constitutes a 
necessary cog in the machinery of the recommendations ; 
and the Public Trustee was chosen as being the most suitable 
representative to act for the Crown in this behalf as his 


~ 


department is thoroughly familiar with the law and adminis- | 
tration of real property and experienced in estate management, | 


and, moreover, unlike the various Ministers who are closely 
identified with particular uses of land, he would be free from 
suspicion of bias in that respect (300-303). 

Adequate reasons are also given why the Commission 
consider that the Minister of Agriculture would be the most 
suitable Minister to whom schemes should be submitted (394), 
though he would presumably consult the Minister of Housing 
and Local Government on proposals to improve common 
land for the purpose of public enjoyment. 

The Commission did not intend that a new formal scheme 
of management and improvement should be proposed for 
every square yard of common land in the country ; they were 
in fact unable to predict how much land would be affected, 
for the initiative for proposing a scheme would have to rest 


~ 


with those who had the closest interest in the land, whether © 
the owner, commoners, or local authorities acting on behalf | 
of the public; and, moreover, there are many thousands of | 
acres ranging from mountain peaks to sand dunes and worked | 


out turbary bogs which no one could wish to alter and in 
respect of which any improvement would scarcely be practic- 
able or economic (324-326). But schemes would fall into four 
main categories: for public enjoyment, for grazing, for 
reclamation, and for use as woodland ; though there would, 
of course, be combinations of all four categories, and in 
addition there would be schemes to amend existing ones, 
schemes for metropolitan commons, and the arrangements 
respectively recommended for village greens and for allotments 
created by enclosure awards. 

It would, of course, be easy to criticise the recommendations 
on matters of detail or omission. It is, for instance, to be 


regretted that the Commission cannot suggest effective | 


protection for commons against the perennial needs of the 
Defence Departments and water undertakers (251-257) ; 
though this is a menace which is not peculiar to common 
land. As a result of the registration of rights and title, 
however, there would be less expense involved in apportioning 
the compensation payable, and it should be practicable to 
suspend the registered rights for the requisite period instead 
of extinguishing them (257) ; and, moreover, under the new 
Land Powers (Defence) Act, 1958, the Service Ministers are 
empowered to use land occasionally for training purposes 
and minor exercises and thus reduce their permanent holdings. 


—_— oo 
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And it would be a necessary though unintended result of 
the recommendations that, although Parliamentary procedure 
would be retained, the mere fact of the registration of rights 
and title would make it easier for public authorities to acquire 
common land compulsorily. 

But, looking at the Report as a whole, one must confess 
that the Commission have carried out their investigations 
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with commendable thoroughness, and have drawn up a blue- 
print for machinery which, albeit somewhat technical and 
complicated, should lead to a clarification of the present 
confused position and enable all those who are interested in 
commons, if they so wish, to co-operate in promoting and 
carrying out schemes for their more effective management and 
improvement. D. B. Pucu 


‘Concluded 


JUSTICE IN MOROCCO 


THE usher towered before me, six feet of determination 
surmounted by a fez. For the third time I repeated my 
story. 

“T am an English lawyer and would be very interested to 
see a Moroccan Court if this is possible.”’ 

The usher replied in a flood of Arabic and began to shoo 
me out of the building, but I stood my ground and repeated 
my request in broken French. The Arabic rose to a higher 
key : a soldier who had been leaning on his rifle straightened 
up and began to take an interest. I retreated, aware once 
again that a solicitor’s right of audience is limited. 

Outside, the sun beat on the Kasbah cobbles. The veiled 
women on their way to Tetuan Market hurried past uninterested 
and the loaded donkeys clattered by. Across the road, the 
Palace of the former Caliph of Spanish Morocco was alive with 
guides anxious to conduct visitors round, for to-day the Palace 
is empty and Morocco is independent of France and Spain. 

At the Bazaar Marrakech I consulted my friend Abdul. 
Yes, he assured me, there was a Court that morning. Yes, 
it was in the building opposite the Caliph’s Palace. I ought 
to be able to go in. The usher had stopped me? Well, he 
would see what could be arranged. His cousin might be able 
to help. Would I sit down? Some mint tea, perhaps, while 
I was waiting? Perhaps I would like to buy some perfume 
to take home to England ? 

In due course, clinking with bottles of perfume, I followed 
the English-speaking cousin. He bade me wait outside the 
Court building, while he ‘‘ arranged.”” A moment later I was 
beckoned inside. 

The Court was apparently in recess. The room was small, 
clean and plain. Rows of pews facing the Judge’s throne gave 
it the appearance of a Nonconformist chapel. There were 
two ushers and two soldiers with rifles. The pews were 
crowded with Arab men, women and children. 

The Judge entered. The usher called the first case. An 
Arab man and woman walked up to a bar in front of the 
Judge and the lady began to relate her grievances. When 
she had finished, the Judge turned to the man. He had 
little to say. The Judge made a pronouncement, the parties 
shuffled away, the Judge handed the file to his clerk, and 
my guide explained in a whisper that “‘ she was not his wife 
but they live together and she wants money, but he says he 
will pay, so it’s all right.” 

A baby began to cry. The Judge spoke testily to the usher, 
who rapidly bundled a veiled mother and her offspring from 
the Court. 

Two men were now at the bar, each arguing at great 
length, and the Judge fighting back. My guide explained. 


“ This man he says he has paid for a shop, but the other 
will not give it to him, and the Judge is asking why he no 


have papers if he has paid.’ Failure to take up deeds at 
completion—sound point, I thought, but the purchaser was 
imploring the Judge to hear a new point. 

“He says he has got papers, but they are at his home,” 
my guide explained. 

The Judge was winning. The purchaser was scurrying 
from the Court and the seller was being escorted, protesting 
loudly, into the cells, where through an open door I could see 
him sitting sulkily behind a soldier guard. 

“The Judge say this one man to go and get the papers, 
and this other to be kept prisoner till they come,’ my guide 
explained. My sympathies lay with the unfortunate kept 
in custody because his adversary had not produced his deeds. 

A lady was now before the Judge. There was some defect 
in the pleadings. An usher hurried to fetch an ink pad and 
a smeared thumb was duly pressed on to a red form to rectify 
matters. 

The next case had every sign of being a long one. The guide 
began to interpret. 

“This man he work for that man as taxi driver. That 
man he say you no longer work for me. This man he says 
O.K. but you must pay me, while I get another job.” 
However, the Judge was handing the file to his clerk and 
making an announcement. 

‘He say this case shall go to the Industrial Tribunal,” 
my guide explained. 

An usher was growing angry at our whispered chatter. 
He growled at us in Arabic. The Judge glanced our way. 
I tried to shrink back, but it was not easy on the front row. 
Visions of being ignominiously bundled out with the lady and 
her crying baby, or even worse, locked up with the man whose 
opponent had forgotten his deeds, subsided as the next case 
was called on. y 

My guide had to be more surreptitious in his explanation. 
Four thousand francs fine for assault—go and take his deeds 
to a lawyer—clerk to interpret as Judge doesn’t speak same 
language. 

After an hour the Judge rose. Further cases would be 
dealt with in the afternoon. The shop seller was still in 
his cell waiting for his opponent’s deeds. We returned to 
the Bazaar Marrakech, where I bought a camel skin bag as a 
token of my appreciation. 

“This afternoon you must see the Spanish Courts,’’ Abdu! 
decreed. 

The Spanish Court House is in the European part of the 
town near to the Catholic Cathedral and the Telegraph Office. 
The Court Rooms are dignified in carved wood and purple 
silks. Here the civil law of Spain is administered for Spaniards. 
In the library, Spanish lawyers were studying calf-bound 
gilt-lettered volumes. 
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Back in the Plaza Espagna I settled at a table outside a 
café, and clapped my hands for the waiter. Sipping my coffee 
I pondered over what I had seen—the rough justice of the 
Muslim Court administered by an educated Mohammedan, 
in the same city as Spanish law with all its refinements 
administered by Spaniards. It seemed confusing. 

Yet perhaps it works just as our system works because it 
is built on tradition and adjusted piecemeal as necessary 


Landlord and Tenant Notebook 
“IN ADDITION 


THE Rent Act, 1957, attached some strings to decontrol 
when it (i) applied, for a period of three years from its com- 
mencement, the Landlord and Tenant (Rent Control) Act, 
1949, s. 2, restrictions on premiums to premises which it 
decontrolled, and (ii) avoided any requirement or term, 
when a tenancy of premises so decontrolled was granted, 
making rent payable before the beginning of the rental 
period for which it is payable, or more than six months 
before the end of a rental period if more than six months 
long (ss. 13 and 15 respectively). 

The s. 13 extension contains a novel feature. The 1949 
restrictions were made applicable to “a tenancy to which 
the principal Acts apply . . .” and do not cover a tenancy 
at less than two-thirds of the rateable value, excluded from 
those Acts by the Increase of Rent, etc., Restrictions Act, 
1920, s. 12 (7). The Rent Act, 1957, s. 13, expressly includes 
them within its orbit, and s. 15 is something quite new. 

It seems reasonable to suppose that the uovel features 
are connected with the decision in Woods v. Wise [1955] 
2 Q.B. 29 (C.A.) and possibly with that in Samrose Estates, 
Ltd. v. Gibbard [1958] 1 W.L.R. 235; ante, p. 160 
(in the latter, the judgment of the Court of Appeal had been 
delivered on 3rd May, 1957, and that of the county court, 
of course, much earlier). 

The “ Notebook ”’ discussed these authorities on 29th March 
last in an article devoted to the question of “ Commuted 
Rent.” For the present purposes, the points which matter 
are as follows. 

In Woods v. Wise there was a letting “in consideration 
of the sum of £850 paid by the tenant to the landlord on 
or before the execution hereof... and of the rent and 
covenants by the tenant hereafter reserved and contained.” 
There was a rent of £190 per annum. In the event, the 
tenant failed to satisfy the court that the landlord had 
“required” the payment (which is what the Landlord and 
Tenant (Rent Control) Act, s. 2 (1) prohibits), and that 
decided the case. But what is prohibited is the requiring 
“as a condition of the grant, renewal or continuance of a 
tenancy . . . the payment of any premium in addition to 
the rent,” and opinions were expressed about the meaning of 
these words by Lord Evershed, M.R., and by Romer, L.]J. 
The learned Master of the Rolls, having recalled that the 
Increase of Rent, etc., Restrictions Act, 1920, s. 18 (2), 
prohibition spoke of “in consideration of . . .” and not of 
“as a condition of the grant,” drew a distinction between 
a payment of a sum as a condition of the grant of a tenancy 
on any terms and a provision in a lease for payment by way 
of compounding of rent and in addition to the periodic rent : 
the latter would not beadisguised premium. But Romer, L.]., 


‘ 
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rather than subjected to some logical system imposed by an 
idealist. 

Past the café wandered the veiled Arab girls, the Jews 
who form a large part of Tetuan’s population, the Spaniards 
who still live and work there, the French visitors from what 
was French Morocco. The new kingdom has to incorporate 
them all under its laws. The tolerance for their varying 
traditions is surely a happy omen. C.D.G. 


TO THE RENT” 


considered that a requirement of payment of the whole of 
the standard rent in advance as a condition of the granting 
of a fourteen or twenty-one years’ lease would be within 
the scope and object of s. 2 “ and none the less because if it 
were added to the rent reserved by the lease eo nomine and 
spread over the demised term it would not exceed the 
aggregate standard rent for the period.” 

In Samrose Estates, Lid. v. Gibbard it was held that 
agreements by which a tenant had paid £35 as consideration 
for the grant of a one year’s tenancy of two rooms at {1 a 
quarter (their rateable value being {£7 a year) did not exclude 
the tenancy from control. The vital words in this case, 
those of the Increase of Rent, etc., Restrictions Act, 1920, 
s. 12 (7), are: ‘‘ Where the rent payable in respect of any 
tenancy of any dwelling-house is less than two-thirds of the 
rateable value thereof” and it was held that the total payable 
was (despite the perfectly above-board efforts of the land- 
lords to prevent the Acts from applying) “ the rent payable.” 
Some significance was attached to the disproportion between 
the subject-matter and the arrangement (which had required 
three documents). 

Hypothetical case 

I now wish to visualise the case of the owner of a dwelling- 
house decontrolled by the Rent Act, 1957, s. 11 (1), whose 
tenant has complied with a Form S notice, and who wishes 
to let the house, for, say, one year in consideration of a single 
payment, to be made in advance, of, say, £100. Would he, 
if he required such a payment, infringe the Rent Act, 1957, 
s. 13; would he, by making the payment a term of the 
tenancy, infringe s. 15? 

The proposition which I propose to advance is that, as 
long as no periodic payments are reserved and the transaction 
as a whole does not bear the character of a letting at a rent, 
the restrictions would not apply. Defending this proposition 
involves examination of one of the essential characteristics 
of a tenancy. 

Consideration 

It will not be disputed that, apart from rent control law, 
the ‘‘ consideration ”’ for a tenancy may be one or more of 
three things: rent, premium, covenants. (The draftsman of 
the lease examined in Woods v. Wise clearly appreciated this.) 
That there can be a tenancy without any rent was pointed out 
long ago in Knight’s Case (5 Co. Rep. 54b): ‘A lease may 
consist without any reservation.”’ A tenancy at will, rent-free, 
was held to have resulted in R. v. Collett (1823), Russ. & Ry. 
498 (C.C.R.) when an ex-tenant’s servant was allowed to 
occupy a house, using her own furniture, without payment. 
In Re an Order of Richmond, Surrey, Justices (1893), 10 T.L.R. 
68, a tenant had occupied two floors of a house in consideration 
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of his paying rates and taxes on the whole of it and undertaking 
to keep the rest clean: it was held that no rent was payable. 
In Lynes v. Snaith |1899| 1 O.B. 486 a rent-free occupier was 
held to have been a tenant at will, and to have acquired the 
freehold by thirteen years’ occupation. 

This being so, the suggested agreement would not infringe 
the Rent Act, 1957, s. 13, which applies the Landlord and 
Tenant (Rent Control) Act, 1949, s. 2, and thus insists on two 
elements: ‘‘. . . any premium in addition to the rent.”’ The 
peppercorn which conveyancers (despite ridicule by text-book 
writers) are so fond of adding to the dish should, of course, be 
left out ; normally such condiments achieve nothing, but 
if the object were to prevent the Rent Act, 1957, s. 13, 
from applying, a peppercorn rent might prove fatal to success. 
The Landlord and Tenant (Rent Control) Act, 1949, s. 15 (1), 
does not define ‘‘ premium ”’ exhaustively when it says that 
the expression includes any pecuniary consideration in addition 
to the rent. 

Rent 

But the question whether s. 15 would operate is a less 
simple one. The answer depends on whether, whatever it be 
labelled, the £100 could be considered “ rent ”’ or not. 

The language of subs. (1) tends to support the view that it 
could not: what is avoided is “ any requirement that rent 
shall be payable (a) before the beginning of the rental period 
in respect of which it is payable, or (b) earlier than six months 
before the end of the rental period in respect of which it is 
payable, if that period is more than six months long”’ ;_ this 
limits the operation of the section to tenancies with ordinary 
periodic rents, so that even if the £100 be “rent” there is 
no contravention. And certainly the payment would not 
correspond to any notion of the meaning of “ rent ”’ recognised 
before the days of rent control legislation. 


The “true” consideration 


Nevertheless, regard must be had to such utterances as 
“In dealing with . . . the effect of a document relating to 
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the Rent Restrictions Acts, we are not confined to the terms 
of the document, and we are bound to look at the transaction 
as a whole and consider whether it is within the prohibition 
of the Acts’’: Cohen, L.J., in Regor Estates, Ltd. v. Wright 
(1951] 1 K.B. 689 (C.A.) ; to Lord Evershed, M.R.’s approval 
and application in Woods v. Wise of a passage in Norton 
on Deeds: “If the consideration is stated inaccurately or is 
not stated at all, or if only part of the consideration is stated, 
evidence is admissible to prove the true consideration, so far 
as it be not inconsistent with the consideration stated in the 
deed"; to Scott, L.J.’s “ Even if the common-law meaning 
of ‘rent’ is as definite and narrow as the tenant contends 
... that contention is not conclusive, for the word ‘ rent ’ 
in the relevant sections of the Acts of 1920 and 1939 may 
well have been used by Parliament in a sense rather wider 
than the common-law sense . . .” in Property Holding Co., 
Ltd. v. Clark {1948} 1 K.B. 630 (C.A.). 

But, attempting to slay such giants as I may have raised, 
I would recall that the last-mentioned decision and Regor 
Estates, Ltd. v. Wright were concerned with whether a landlord 
was seeking to recover more than the standard rent, Woods 
v. Wise with whether commuted rent was a premium, 
Samrose Estates, Ltd. v. Gibbard with security of tenure. For 
decontrolled properties there is no rent limit and no security 
of tenure; the object of the Rent Act, 1957, s. 15, may be 
akin to that of the Landlord and Tenant (Rent Control) 
Act, 1949, s. 2 (1), in so far as it is designed to prevent the 
exaction of payments from tenants unable to raise them 
this is taken from Romer, L.J.’s characterisation of the 
subsection in Woods v. Wise—but if any oral evidence (to 
which great importance was attached in that case) showed 
that the landlord intended to let the tenant have the house 
for a year, and the tenant intended to take it for a year, 
for {100 down, this and the references to “ rental periods ”’ 
in the Rent Act, 1957, s. 15, should prevent that section 


from applying. 
R. B. 


HERE AND THERE 


WORLDS APART 


FisHEs, one takes it for granted, live in a world of their own, 
alone, apart, fundamentally other than ours, and, save when 
we deliberately intrude upon that world as invaders or 
kidnappers (or fishnappers), we have no contact with it. 
But it is different with the birds. It is they who invade us. 
They penetrate our whole complex fabric of building and 
mechanisation and urbanisation and carry on in the very 
heart of it their own secret, unsubjugated life, simply waiting 
to take possession when the machinery runs down and the 
offices crumble into empty, windy shells. One saw precisely 
that happen during the last war. But even in peace time the 
birds know no law save their own. They increase and multiply 
and fill the squares and the ledges of the public monuments. 
Mayors and aldermen and technical “ experts ”’ invent strange 
and ingenious devices to drive away pigeons and starlings, 
but in practice they seem less and less practical and more 
and more of a joke—toy mice to alarm the nesting birds, 
loudspeakers reproducing cries of avian distress or warning. 
But the birds remain, open and unperturbed, yet secret and 
lawless and apart. Some have initiated a provisional, non- 
committal contact with the human race. There are the 


captives, who cannot help themselves. There are the 
equivalents of what used to be called during the war the 
‘collaborators ” in the occupied countries, who had dealings 
with the enemy on a simple basis of their own immediate 
profit. And among the birds there must surely be the’ man 
watchers ”’ who unobtrusively observe, note and communicate 
our habits to their fellows. 


REINCARNATIONS 


MALVOLIO, you remember, did not agree with the opinion of 
Pythagoras ‘‘that the soul of our grandam might haply 
inhabit a bird,” because, he said, I think nobly of the 
soul.” He could have thought nobly of birds, too, and still 
maintained the essential incompatibility, at least in the case 
of those not domesticated. As for the domesticated ones, there 
might perhaps be an arguable case to be made out for saying 
that it was possession by some wandering human souls that 
made them submit to domestication. The Indian mynah 
that figured recently in the magistrates’ court at Kingston- 
on-Thames for disturbing the peace of a residential road in 
Esher by singing ‘‘ All the Nice Girls Love a Sailor’ and 
whistling ‘“‘ Pop Goes the Weasel’’—does not his very choice 





824 [Vol. 102] 


of songs suggest a reincarnation of some jolly sea-faring 
Edwardian uncle who died and left his soul loose somewhere 
in the Bay of Bengal? If he had been a social drawing-room 
type, the bird would have taken more naturally to the 
“Indian Love Lyrics ’’ once so much admired. Birds seem to 
be infiltrating our legal system, for, even more recently, 
another mynah figured with Tommy, a seventy-seven-year-old 
parrot, in a breach of promise case in Lambeth County Court. 
The birds were not actually the parties to the action. They 
had not allowed their tongues to run away with them in a 
projected misalliance. They were members of the supporting 
cast in the drama, but important members of it. The 
defendant was a gentleman who, having quarrelled with a 
lady to whom he had become attached, impulsively advertised 
in a newspaper for a wife. A new lady duly answered it. 
They found that they were both bird lovers. He shared his 
life with a parrot and a mynah; she hers with nine 
budgerigars. On this basis of kindred enthusiasms, they 
decided to join forces and the parrot and the mynah were 
transferred to the lady’s home. The banns were published ; 
the ring was bought; a hall was hired for the reception. 
Then three days before the wedding the defendant broke off 
the engagement. He had made up his quarrel with the first 
lady, whom he subsequently married. The plaintiff now sued 


THE CHURCH 


The following is the text of the sermon preached by the 
Archbishop of Canterbury on 7th November, at the re-dedication 
of the Round Church, which is part of the Temple Church, now 
restored after its bombing in the war :-— 


Galatians 5.18 
“If ye be led of the Spirit, ye are not under the Law.” 


The history of the Temple church is ancient and distinguished : 
and it has for centuries been associated with the legal profession. 
Rather than speak of the past, I ask what does this association 
mean in terms not of history or of sentiment, but in such terms 
as our Lord Jesus Christ would most approve. 

The Law has always been part of the machinery of religioh. 
The purpose of God is to raise men, one by one and in their 
societies, above the level of their human nature into a creative 
relationship of the Spirit with Himself: for which purpose 
they must know and obey the moral law and the moral order 
of God. So it was that God chose Abraham and Moses and 
through them set apart a ‘‘ Chosen People ”’ to be Pioneers of 
His Kingdom. The Old Testament is the record of the 
astonishing success and the tragic failure of the Chosen People. 
Among them, as in other societies, God entrusted authority 
to human agents. By the inevitable process of division of 
labour and delegation of authority among the priestly class 
there arose among the Chosen People the line of kings and a 
more confused and precarious line of prophets. 

The priestly class divided into the Priests proper and the 
Lawyers, who were the specialists in the laws of worship and 
of conduct: but they failed posterity in the long run by 
forgetting the generosity of God and so killing the response 
of generosity in man. The kings were too often ready to be a 
law unto themselves. Only the prophets tried to interpret 
and express what the Spirit of God was saying to them. So 
while priests and lawyers codified, and kings compelled, the 
great prophets proclaimed God’s moral law: ‘I, the Lord, will 
put My law in their inward parts and write it in their hearts... 
and they shall all know me from the least of them unto the 
greatest of them, saith the Lord.” 


Law and secular authority have their essential place. But 


they lag behind unless they are always eager to give place to 
the free Spirit of the Kingdom of God, letting legal restraint 
find its completion in loyalty to the Spirit of God. 


“‘ Legal ”’ 
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for breach of promise; the defendant counter-claimed for 
the return of his birds. She was awarded £150 damages ; 
he recovered judgment on his counter-claim. The parrot 
was not called to give evidence because, as the solicitor 
appearing for the defendant said, it had a confirmed habit of 
swearing and would be in grave danger of committing 
contempt of court. The plaintiff was strangely unwilling to 
part with the parrot. “I love him,” she said. “ He calls 
me Mum and follows me about just like a kid. I have been 
made to look a fool all round the neighbourhood.” How exactly 
the ridicule would be mitigated by being followed about by a 
more than elderly parrot addressing her as ‘‘ Mum” is not 
too clear in mere logic, but obviously the experienced bird 
has a way with him, since even in such trying circumstances 
he has won and retained the lady’s heart, catching her, as it 
were, on the rebound. If Jupiter had courted Leda in the 
disguise of a parrot instead of a swan, one can scarcely imagine 
that he would have been well received. At seventy-seven, 
Tommy is old enough to be a reincarnation of one of those 
Dickensian characters who abounded in the England of 
Dickens. A great deal about him suggests it, not least the 
lady’s positive declaration that “Tommy never says a bad 
word in front of me. Never.” 
RICHARD Rog. 


AND THE LAW 


and ‘‘ Loyal”’ both come from the Latin ‘“ Legalis.’”” But 
the Legal is of the letter that killeth, unless inspired by loyalty, 
which is of the Spirit which maketh alive. 

Christian loyalty consists in worshipping and imitating 
Jesus Christ, as the Revealer of God’s Kingdom and the Door 
of entry into it ; and walking in His Spirit. Christ in His own 
Person made the Kingdom of God come alive in the hearts 
of His disciples; and having gathered a company of disciples 
round Him, sent out the Apostolic Church to show the Kingdom 
in action and to win men to it to the glory of God. 


So the experiment of a Chosen People was made for a second 
time, chosen this time not on a basis of race, law and secular 
power, but on the basis of loyalty to Christ and His Kingdom. 
But the Apostolic Church, being a society in the world, had 
from the start to make use of the principles of lawful authority 
and disciplined order. The Acts of the Apostles and their 
Epistles show them at this work. But as in the first experiment 
so in the second, lawful authority only too easily degenerated 
into legality and disciplined order into spiritual tyranny. 


The Church must always use law as inseparable from its 
ordered freedom, expressing it in definitions and rules and 
prohibitions and penalties: and yet the Church is always 
liable to the dreadful temptation of letting the interests of its 
own ecclesiastical authority, the appeal of law, overshadow 
and even destroy loyalty to the Spirit, to the Kingdom of God. 
The legal profession shares this same dilemma with the Church. 


The dilemma was often concealed in earlier days when The 
Church and The Law spoke with one voice as part of one voice 
of God. But as history shows, that solution of the dilemma 
ends in spiritual death for both, the Law imposing its restricting 
legalisms on the Church and the Church translating its 
doctrines of the Spirit into terms of legalism. We live in an 
age when a new and highly precarious solution is in force by 
which the Law accepts servitude to two masters. It serves 
God, because by its very nature Law standing for moral 
order cannot rid itself of its bounden service to God, God 
known or God unknown. And at the same time it serves the 
secular authority which dictates to it the system of moral law 
and order, better or worse, which it is to enforce. 

But in the modern State the secular authority may be 
Christian or non-Christian, theist or agnostic or sold to the 
Devil. The Law may be separated from its true master by 
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S.0.S... 


Rising costs threaten to sub- 
merge us, unless speedy aid is 
forthcoming. Please help us to 
continue to give homes and 
training to the 800 boys and 
girls in our care. Not being 
nationalised, but dependent 
upon voluntary support, nothing you 






can do will give so large a return in 


happiness as a donation to the 


SHAFTESBURY HOMES & 
‘ARETHUSA’ TRAINING SHIP 


PATRON H.M. THE QUEEN 


Please send your donation to 
Mr. F. A. Thorp, General Secretary 


164 SHAFTESBURY AVENUE, LONDON, W.C.2 
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The qualified specialist staff of the Association will help to 
solve your difficulties, 


LONDON OFFICE: 
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HEAD OFFICE: 
17 Charlotte Square, Edinburgh, 2 
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SURETYSHIP ASSOCIATION LIMITED 
ESTABLISHED 1863 








Estate Duties 
Investment 
Trust 
Limited 


is an investment trust whose business it is 
to purchase and to hold minority share- 
holdings in family businesses, and small 
public companies, whose shareholders have 
to meet Estate Duty liabilities. 
Executors and trustees holding shares in 
such companies and faced with Estate 
Duty liabilities will wish to avoid selling 
out or losing control. They will Jind 
Estate Duties Investment Trust Limited— 
known as EDITH—ready to help in 
this problem. 


Our booklet, L8, ‘The Death Duty 
Problem’, will be sent on request. 


Secretaries and Managers: 


Industrial and Commercial Finance 


Corporation Limited 


HEAD OFFICE: 
7 Drapers’ Gardens, London, EC2 
National 0231 
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the demands of the world. And even in our own country where 
the law is by long tradition firmly based on Christian principles 
of justice, mercy and truth, the Law may find secular authority 
more anxious to preserve the liberty and licence of the individual 
than to enforce by law the verdicts of moral judgment and 
moral order. 

Legislation about morality and conscience is indeed fraught 
with dangers. Law, whose first duty is to God, may have to 
trim its sails even in a democracy to a public opinion whose 
moral judgment is poorly educated and often wildly inconsistent, 
and under authoritarian systems of government, secular and 
religious, may bow the knee in houses of Rimmon. 

So the Law finds itself, as every Christian profession must 
always find itself, torn between the flesh and the spirit. Who 
shall deliver us from the body of this death, the flesh lusting 
against the spirit and the spirit against the flesh ? 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘“ Points in Practice ’’ Department, “‘ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section 11—NeEw TENANCY TO TENANT OF PART—-WHOLE 
EXCEEDING £40 RATEABLE VALUE 

Q. Does the proviso to s. 11 (2) of the Rent Act, 1957, 
operate where there has been a new tenancy granted to a 
person who is already the tenant of part of the premises 
included in the new letting under a controlled tenancy, and 
where the rateable value of the whole of the premises on 
7th November, 1956, exceeded £40 ? 

A. The question is, in the absence of authority, not free 
from difficulty, the essential consideration being whether 
the proviso can be said to amount to a fresh enactment (see 
Rhondda Urban Council v. Taff Vale Rail Co. {1909} A.C. 253) 
or to limit only the scope of the enactment, in this case the 
subsection, to which it applies (see Thompson v. Dibdin (1912) 
A.C. 533). The presumption is that it is not a separate and 
independent enactment, and the conclusion which we have 
reached is that a landlord in the circumstances given would 
be able to establish decontrol by reference to s. 11 (1), the 
enactment in subs. (2) thus not affecting the position (see, 
as to such limitation, the judgment of Kekewich, J., in 
Duncan v. Dixon (1890), 44 Ch. D. 211, at p. 215). We 
would attach some importance to the word “ this’ in the 
proviso: the point being that the operation of the proviso is 
restricted to cases in which subs. (1) would not effect decontrol. 


Certificate of Disrepair Issued—No Noricr To 
LANDLORD OF DEFECTS OF REPAIR 

Q. We are acting for the owner of a house which is let 
in separate flats. Our client served the usual notice of 
increase of rent on 16th November, 1957, and the tenant 
of one of the flats applied to the corporation on 16th January 
for a certificate of disrepair. The certificate of disrepair was 
issued by the corporation on 15th March, 1958, after the 
usual notice to our client that they intended to issue it. 
Our client tells us that he has never received from the tenant 
the Form G giving him notice. Do you consider that the 
certificate of disrepair issued by the corporation is valid ? 
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How can the lawyer and the Law serve both Church and 
State according to their confused and often contradictory 
needs and still serve God in both ? How can they keep their 
integrity ? Integrity can only be kept by anyone if in his 
own person, to the best of his ability, humbly and earnestly 
and to the highest reach of his spiritual capacity, he worships 
God and gives to Him the loyal obedience of his heart and 
conscience. The Christian sees God in Jesus Christ and to 
Jesus Christ gives his worship and obedience. 

This Church stands here as a sign and a witness of that 
ultimate loyalty of the Law in a Christian country. It stands 
here that lawyers may, as a fraternity of the Law and as a 
fraternity of the faithful, know integrity of the Spirit, through 
offering themselves to God in prayer and praise in Word and 
Sacrament: that strong in the knowledge and love of God, 
they may be not under the law, but led of the Spirit and may 
in all things give to God the honour due unto His name. 


PROBLEMS 


A. The certificate of disrepair is, in our opinion, ineffective 
if the Form G notice was not “ served.’’ We base this opinion 
on the opening paragraph of Pt. II of Sched. I (Adjustment of 
rent in respect of repairs) to the Rent Act, 1957, with its sub- 
title ‘‘ Abatement for disrepair ’’ ; i.e., on Sched. I, para. 3 
(itself headed ‘‘ Notification of disrepair to landlord ’’). This 
commences with “ The provisions of this Part of this Schedule 
shall have effect where the tenant . . . serves on the landlord 
a notice...’ We consider that this wording justifies the 
proposition that in default of service of notice of disrepair 
the remaining provisions of Pt. II cannot operate. We have 
emphasised the “served’”’ because Sched. VI, para. 23, 
applies the Housing Act, 1936, s. 167, to the service of notices 
and, in some circumstances, the owner’s non-reaction to the 
corporation’s Form J notice might count against him if the 
issue were whether the Form G notice had been served. 


Three-year Agreement Ante-dating Term—WHETHER 
TENANT BounD BY REPAIRING COVENANTS ON SURRENDER 

Q. A client of ours was a statutory tenant of a ground 
floor flat which, on account of the rateable value, became 
decontrolled by the Rent Act, 1957. Notice of determination 
under the Act was served on him, and he negotiated a new 
tenancy with the landlord which was dated 10th April, 1958, 
and was for a term of three years from 1st October, 1957, 
at an increased rent. The tenant recently surrendered this 
agreement with the consent of the landlord, and has now been 
served with a schedule of dilapidations, under the repairing 
covenants in the new agreement, which are more onerous than 
the repairing provisions under the original tenancy. In 
view of the fact that by the terms of the new agreement 
the increased rent was back dated, is the agreement binding 
on the tenant, and is the tenant liable on the claim for 
dilapidations ? Ifthe agreement is not binding on the tenant, 
has he now any remedy for recovery of overpaid rent ? 

A. In our opinion the agreement is binding on the tenant 
and he is liable on its repairing covenants. We have reached 
this conclusion, for which there is, as far as we know, no 
direct authority, by the following reasoning: (1) The Rent 
Act, 1957, Sched. IV, para. 2 (1), entitled the tenant to retain 
possession as if the Rent Acts had not ceased to apply to the 
flat. (2) The agreement did not satisfy the requirements 
of para. 4, and thus did not in itself exclude the operation 
of para. 2; but it would not follow that the tenant exercised 
the rights conferred on him by para. 2 when he retained 
possession. (3) Those rights could, we consider, be given up 
by a genuine bargain, just as the rights enjoyed by a statutory 
tenant (to which they are similar) can be so given up; and 
the following authorities provide, in our opinion, strong 
if indirect support for our conclusion: Foster v. Robinson 
[1951] 1 K.B. 149; Rogers v. Hyde {1951] 2 K.B. 923; and 
Nightingale v. Courtney [1954)| 1 Q.B. 399, 
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NOTES 


The Notes of Cases in this issue 
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OF CASES 


ere published 


arrangement with the 


by 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


JURISDICTION OF COURT OF APPEAL: WHETHER 
APPELLATE OR ORIGINAL UNDER’ FUGITIVE 
OFFENDERS ACT, 1881 
R. v. Governor of Brixton Prison; ex parte De Demko 
Lord Evershed, M.R., Sellers and Pearce, L.JJ. 7th October, 1958 
Appeal from Divisional Court (Devlin, Donovan and 

Ashworth, JJ.). 

On 19th February, 1958, Baron Kalman de Demko, then 
resident in the United Kingdom, was arrested on a warrant 
issued in South Africa, setting out charges of fraud and theft 
including one that he had converted to his own use a loan of 
£6,500 made in March, 1951. On 17th June, 1958, the applicant 
was brought before the magistrate at Bow Street, Sir Lawrence 
Dunne, and a prima facie case was made against him. The 
magistrate committed the applicant to prison to await his return 
to South Africa. Application was made for leave to issue a 
writ of habeas corpus ad subjiciendum addressed to the Governor 
of Brixton Prison, and for an order granting relief pursuant to the 
Fugitive Offenders Act, 1881, s. 10. On 14th July, 1958, the 
Divisional Court of the Queen’s Bench Division of the High Court 
made an order refusing both applications. The applicant 
appealed against the refusal to grant relief under s. 10 of the Act 
of 1881. A preliminary point of law was taken by the Solicitor- 
General for the Governor of Brixton Prison that the Court of 
Appeal had no jurisdiction to entertain the appeal. 

LorpD EVERSHED, M.R., said that it was not disputed that the 
Court of Appeal had no jurisdiction to entertain an appeal 
from a refusal to give leave to issue a writ of habeas corpus in 
a case involving a criminal cause or matter: see s. 31 (1) of the 
Judicature Act, 1925; but it had been submitted that that pro- 
vision had left unscathed the jurisdiction conferred on the court 
under the Fugitive Offenders Act, 1881. The submission that 
where the Court of Appeal was given jurisdiction (as it was 
by ss. 10 and 59 of the Act of 1881) that jurisdiction would by 
necessary implication be appellate would have been forceful 
but for R. v. Governor of Brixton Prison; ex parte Savarkar 
[1910] 2 K.B. 1056, which decided that the Court of Appeal 
had original jurisdiction under the Act of 1881, and was followed 
on that point in In ve Henderson [1950] 1 All E.R. 283. The 
court in Ex parte Savarkar expressed the view that it was unlikely 
that the Court of Appeal had both original and appellate juris- 
diction and indicated that it did not have appellate jurisdiction. 
That conclusion was supported by consideration of the Supreme 
Court of Judicature Act, 1873, which having created the Court of 
Appeal provided by s. 47 that it was to have no appellate function 
in criminal matters. It was not, therefore, true to say that the 
reference in the Act of 1881 to the Court of Appeal carried with 
it the notion of the exercise of an appellate function. There were 
also indications in the Act of 1881 itself which suggested that the 
definition of “‘ superior court’ did not contain any reference to 
an appellate jurisdiction on the part of that court. Section 31 of 
the Judicature Act, 1925, confirmed that conclusion. 

SELLERS and Pearce, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Sir Harry Hylton-Foster, Q.C., S.-G., Rodger 
Winn and Basil Wigoder (Director of Public Prosecutions) ; 
F. H. Lawton, Q.C., and P. A. W. Merriton (Beach & Beach) ; 
J.C. Phipps (Jaques & Co.). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 624 


Chancery Division 


CHARITY: NO POWER TO ALTER RULES: 
SUBSEQUENT PURPORTED ALTERATIONS : 
WHETHER EFFECTIVE 
In re Tobacco Trade Benevolent Association Charitable 
Trusts 
Harman, J. 1st July, 1958 

Adjourned summons. 
A trade benevolent association by a resolution passed in general 
meeting in 1956 introduced a new rule purporting to widen the 


range of its permitted investments. The association’s original 
rules of 1860 contained no power to alter the rules, although in 
1871 a rule had been passed purporting to regulate its method 
of altering its rules. That rule had been acted on and the 
association had made alteration in its rules, in particular, in those 
relating to investments. 

Harman, J., said that this body started with no power to alter 
its rules, and such a body could not, by its own motion, alter its 
rules except possibly by the concurrence of every member of the 
body. There never was any pretence that anything of that 
sort obtained here. In 1860, those who had control of this 
body thought that they could alter their rules as they pleased. 
The alteration made in 1871 did not purport to confer a power 
of alteration, but to curb a power of alteration which was pre- 
sumed to exist. In his lordship’s judgment it did not exist and, 
therefore, the new rule adopted in 1871 was a mere nullity. 
It was said that the rule had been so long acted upon and must 
have been known to those who subscribed and gave legacies 
over so many years, that it ought now to be considered as a rule 
of the society. That was not so. Those in control wrongly 
assumed that there was power to alter when there was no such 
power and, therefore, the alterations had always been invalid. 
If that was awkward for the association, they had a remedy: 
they could go to the Charity Commission and get a proper 
scheme. Any charity which had not specific powers to invest 
outside the range of trustee securities could not invest funds 
outside it, and it certainly could not confer upon itself by a 
mere resolution a power, first to alter its own rules, and second, 
to widen the terms of an investment clause. Whether, if in the 
beginning the rules had provided a power to alter them, the 
body could then make use of that power to widen its investment 
capacity, was a wider and large question on which it was not 
necessary here to embark. The resolution was accordingly 
invalid. 

APPEARANCES: L. H. L. Cohen (Birkbeck, Julius, Coburn and 
Broad); J. E. Vinelott (Birkbeck, Julius, Coburn & Broad) ; 
Denys Buckley (Treasury Solicitor). 

[Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 1113 


LANDLORD AND TENANT: BREACH OF COVENANT 
TO REPAIR: APPLICATION FOR LEAVE TO PROCEED 
Phillips v. Price 
Harman, J. 8th October, 1958 

Adjourned summons, 


A landlord served on a tenant of slum property a notice of 
repair pursuant to s. 146 of the Law of Property Act, 1925, to 
which the tenant replied with a counter-notice under s. 1 (1) of 
the Leasehold Property (Repairs) Act, 1938. The landlord now 
applied to the court for leave to bring proceedings against the 
tenant for the possession of the property, and for damages for 
breaches of covenant to repair. The tenant raised a preliminary 
point, that a lessor, in order to obtain leave to bring an action 
under s. 146 of the Act of 1925, must satisfy the court under all 
the paragraphs of s. 1 (5) of the Act of 1938. 

HarMAN, J., said that it was contended by counsel for the 
tenant that paras. (a) to (d) of subs. (5) were not in the alternative 
and that it was necessary, if a landlord could not bring the case 
within the special circumstances set out in (e), to prove the whole 
of (a) to (d) because there was no alternative word between them. 
In his lordship’s view, the paragraphs were in the alternative 
because under para. (b) the landlord had to bring himself within 
statutory requirements, and it would follow that where no statute 
came into the picture, a landlord could never get any leave to 
enforce his just rights; and that was so unjust that it was an 
intention not to be imputed to the Legislature. Accordingly, 
it was enough for the landlord to bring himself within (a) or 
(b) or (c) or (d) or (e), and if he did so, it would then be for the 
court to consider whether to give him leave to start proceedings. 
His lordship then considered the facts of the case and gave leave 
to the landlord to proceed. Declaration accordingly. 

APPEARANCES: D. G. Scott (Kingsley Wood & Co.); F. B. 
Alcock (Bonwick & Co.). 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 616 
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Queen’s Bench Division 


ROAD TRAFFIC: WHETHER CAR PARK A “ ROAD” 
Griffin v. Squires 
Lord Parker, C.J., Streatfeild and Diplock, J J. 23rd October, 1958 

Case stated by Ashby-de-la-Zouch justices sitting at Coalville. 

Two informations were preferred by the police against the 
defendant alleging that she drove a motor vehicle in a car park, 
not being the holder of a driving licence and there not being in 
force third-party insurance in respect of the vehicle. The car 
park abutted on a private footpath leading to a bowling green 
and allotments. The prosecutor contended that the car park 
constituted a ‘“ road ”’ within ss. 4 (1) and 121 of the Road Traffic 
Act, 1930. The justices decided that the car park was a place 
to which the public had access, but they were not satisfied that 
it was a road. 

Lorv ParKeER, C.J., said that the justices had found that the 
general public did not habitually use the car park and the footpath 
to the bowling green and the allotments, but only the club 
members and allotment holders. Accordingly, they came to 
the conclusion, with which his lordship agreed, that the car park 
as a part of the footpath was not a road. The second question 
was whether the car park as a car park was a road within the 
definition in s.121. It was clear that it was a place to which het 
public generally had access and which they habitually used. The 
question was whether it was enough where there was a place 
to which the general public had access to say that that was a 
road within the definition, or must there be something which 
as a matter of common sense and ordinary meaning was a road ? 
It was a matter for the justices to decide as a matter of fact 
whether this car park in the ordinary sense could be treated as 
a road. There must be some limitation, otherwise any place 
to which the general public had access could be said to be a road 
within the definition. But there was evidence on which the 
justices could come to the conclusion to which they did. It was 
eminently a matter for them and the court should not interfere. 

STREATFEILD, J., agreeing, said that he did so with some 
reluctance because it would, as a matter of common sense, 
be intolerable if ill-advised owners of motor cars parked on public 
car parks were to feel at liberty to let irresponsible young people 
with no licences try to drive their motor cars in a place where 
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many Other cars were collected, in the course of which they might 
do great damage to a number of other vehicles. 
DipLock, J., agreed. Appeal dismissed. 
APPEARANCES: Mrs. E. K. Lane (Alfred Neale & Co., for H.\. 
Jackson & Co., Leicester). 
[Reported by J. D. Pennincron, Esq., Barrister-at-Law| [1 W.L.R. 1106 


JUSTICES: JURISDICTION OF QUARTER SESSIONS 
TO ISSUE BENCH WARRANT FOR ARREST OF 
PERSON COMMITTED FOR SENTENCE 
R. v. Lloyd-Jones and Another 
Lord Parker, C.J., Streatfeild and Diplock, JJ. 27th October, 1958 

Application for mandamus. 

P was convicted by justices of larceny and committed to 
quarter sessions under s. 29 of the Criminal Justice Act, 1948, 
for sentence. Having been granted bail pending appeal, he failed 
to appear before quarter sessions and an application was made 
to the recorder to issue a bench warrant for his arrest. The 
recorder refused to issue a warrant, being of opinion that he had 
no power to do so because P had not been committed to quarter 
sessions on indictment. 

Lorp PaRKER, C.J., said that he did not see why any court 
seized of a matter should not have power to issue a warrant 
where a prisoner failed to surrender to his bail. But, whatever 
the position might be with regard to inherent powers, there was 
sufficient ground to be found in the Act of 1948 itself to say that 
the recorder had power. It was clear from s. 29 (3) (a) that, 
when quarter sessions began to inquire into the matter with a 
view to dealing with the offender, they were put in the same 
position as if the offender had just been convicted before them 
on indictment. Further, by s. 21 (6), a person, who had been 
convicted by a court of summary jurisdiction of an indictable 
offence and then sentenced by a court of quarter sessions, was 
to be treated as if he had been convicted of that offence on 
indictment. That was enough for the court to say that in a case 
such as this the recorder had power to issue a bench warrant. 

STREATFEILD and DipLock, JJ., agreed. Application allowed. 

APPEARANCES: J. F. E. Stephenson (Theodore Goddard & Co., 
for Town Clerk, Cardiff). 

[Reported by J. D. PENNinGTON, Esq., Barrister-at-Law} [1 W.L.R. 1110 
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On the 13th November, 1858, THE SoLicirors’ JOURNAL wrote : 
“The accession of a solicitor to the chief magistracy of the 
City of London gives to the proceedings of Lord Mayor’s Day 
an interest which otherwise they would scarcely excite beyond 
the civic circle. The career of Mr. D. W. Wire is remarkable 
not only for the dignity he has attained but for the steady 
advance from early difficulties to a position of wealth and 
influence. We understand that Mr. Wire was the son of a 
respectable tradesman at Colchester and, being one of a large 
family, he was forced to enter upon life early. He was articled 
to a firm of solicitors in the City of London. He joined the firm 
as a partner after completing his term of service and he is now, 
we believe, the head of it. It might be thought that so large a 
measure of professional success could only be attained by the 
entire devotion of life to its pursuit. But Mr. Wire has shown 


on various occasions that he could find time and strength to 
labour for the moral and physical good of his fellow men . 
We have been informed that Mr. Wire was one of the first legal 
students at the University of London . It may be supposed 
that Mr. Wire, having been articled at an early age, felt that his 
education had been somewhat confined, and the efforts which he 
made to supply early deficiencies very likely led to his studying 
law as a science, instead of confining himself all his days to the 
routine of practice in his office . Of course, it is best, if 
possible, to obtain the most complete education before launching 
into practice . Those, however, whom circumstances 
compel to earn a livelihood as early as they can, must endeavour 
to supply in their leisure hours that broad mental cultivation 
which is needed to make the practice of the law worthy of its 
theory.” 





The Queen has conferred the honour of knighthood on 
Mr. Justice THESIGER and Mr. Justice HEwson. 

The Queen has been pleased to approve the appointment of 
Mr. ALASTAIR GRANVILLE ForBEs, Justice of Appeal, Court of 
Appeal for Eastern Africa, to be Vice-President, Court of Appeal 
for Eastern Africa, in succession to Mr. Francis Arthur Briggs, 
who is retiring. 

Mr. CHARLES GEORGE CHURCHER has been appointed an 
Assistant Official Receiver for the Bankruptcy District of the 
County Courts of Brighton, Eastbourne, Hastings and Tunbridge 
Wells. This appointment takes effect from 17th November, 1953. 


Mr. Puittp WiLL1AM NuNN has been appointed an Assistant 
Official Receiver for the Bankruptcy District of the County Courts 
of Cardiff and Barry, Blackwood, Tredegar and Abertillery, 
Newport (Mon.), Pontypridd, Ystradyfodwg and Porth and the 
Bankruptcy District of the County Courts of Swansea, Aberdare, 
Aberystwyth, Bridgend, Carmarthen, Haverfordwest, Merthyr 
Tydfil, Neath and Port Talbot. This appointment took effect 
from 28th October, 1958. 

Mr. C. Rotiinson, formerly deputy town clerk of Ossett, has 
taken up his appointment as assistant clerk to Sedgley 
(Staffordshire) Urban Council. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 

Adoption Bill [H.L. 

To consolidate certain enactments relating to the adoption of 
children. 


[4th November. 


f4th 
[4th November. 


Manchester Corporation Bill [H.C.) November. 


Manoeuvres Bill [H.L. 


To consolidate certain enactments relating to defence 


manoeuvres. 
National Debt Bill [H.L. [4th November. 
To consolidate certain enactments relating to the National 
Debt. 
Slaughter of Animals Bill [H.L.] 


To consolidate certain enactments relating to the slaughter of 


[4th November. 


animals. 


Read Third Time:— 


Angle Ore and Transport Company Bill [H.L.] 


5th November. 
5th November. 


Kent County Council Bill [H.L. 


HOUSE OF COMMONS 


A. PRoGRESS OF BILLS 
Read First Time: 


Development of Inventions Bill {H.C. [5th November. 


To extend the period during which advances may be made to 
the National Research Development Corporation out of the 
Consolidated Fund and to increase the limit on such advances. 


Navy, Army and Air Force Reserves Bill [H.C.}| 
(5th November. 
To extend until the end of June, nineteen hundred and sixty- 
four, the liability for service in the reserve of the persons specified 
in paragraph (a) of subsection (1) of section one of the Navy, 
\rmy and Air Force Reserves Act, 1954; and to amend the law 
accordingly. 


Read Second Time :— 
Agricultural Mortgage Corporation Bill [H.C.}) 
[7th November. 
Expiring Laws Continuance Bill [H.C.| [6th November. 
Representation of the People (Amendment) Bill [H.C.| 
[5th November. 


B. QUESTIONS 
LAW ON ATTEMPTED SUICIDE 


Mr. R. A. BuTLER said that, before a change in the law relating 
to attempted suicide was proposed, it was necessary to ensure 
that persons who attempted suicide and needed care but could 
not be given it, or would not accept it, unless they were brought 
before the courts, could be looked after by other means. He 
was studying this difficult problem, and could not at this stage 
give an undertaking as to when it would be possible to introduce 
legislation. [6th November. 
SMALL STATUTORY FINES 


Mr. R. A. BurLer said that his review of existing small 
Statutory fines was making progress but it was a considerable 
task, and a good deal of consultation would have to take place 
before legislation could be introduced. He could not say when 
this would be. [6th November. 


COMPENSATION OF VICTIMS OF VIOLENCE 


Mr. R. A. But_er said that he could not yet make a statement 
of Government policy on the compensation of victims of violent 
crimes, as the matter was still being examined. [6th November. 
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AND WHITEHALL 


STATUTORY INSTRUMENTS 


Acquisition of Land (Rate of Interest on Entry) (Scotland 
(No. 2) Regulations, 1958. (S.I. 1958 No. 1802.) 5d. 


Acquisition of Land (Rate of Interest on Entry) (No. 2) 
Regulations, 1958. (S.I. 1958 No. 1803.) 5d. 

Agriculture (Spring Traps) (Scotland) Order, 1958. (5.1. 1958 
No. 1778 (S.90).) 5d. 

Claro Water Board Order, 1958. (S.I. 1958 No. 1808.) 11d. 


County of Inverness (Loch Invas, South Uist) Water Order, 
1958. (S.I. 1958 No. 1795.) 5d. 

District of the River Nairn (\nnual Close Time) Order, 1958. 
(S.I. 1958 No. 1821 (S.94).) 4d. 

‘ire Blight Disease Order, 1958. 

General Medical Council Disciplinary Committee (Procedure 
Rules Order of Council, 1958. (S.1. 1958 No. 1805.) 11d. 

Import Duties (Exemptions) (No. 20) Order, 1958. (S.1. 1958 
No. 1788.) 5d. 

Independent Undertakings (Inland Waterways Charges Scheme 
Application) Order, 1958. (S.1. 1958 No. 1801.) 5d. 

Industrial Disputes (Amendment and Revocation) Order, 1958. 
(S.I. 1958 No. 1796.) 4d. 

Insurance Companies (lforms) Regulations, 1958. 
No. 1765.) 1s. 1d. 

Isle of Wight River Board Area (Ireshwater Fisheries) Order, 


(S.I. 1958 No. 1814.) 5d. 


(S.1. 1958 


1958. (S.I. 1958 No. 1809.) 4d. 
London-Edinburgh—-Thurso Trunk Road (Spitlands Lane 
Junctions Improvements) (Revocation) Order, 1958. (5.1. 1958 
No. 1797.) 4d. 
Medway Water Order, 1958. (S.1. 1958 No. 1793.) 6d. 


National Health Service (General Medical and Pharmaceutical 


Services) (Scotland) Amendment Regulations, 1958. (S.1. 1958 
No. 1769 (S.89).) 5d. 
National Health Service (Regional Hospital Boards, etc.) 


Amendment Regulations, 1958. (S.I. 1958 No. 1792.) 5d. 

North of Newcastle-under-Lyme—Nantwich—Tarporley 
Tarvin Trunk Road Order, 1958. (S.I. 1958 No. 1794.) 5d. 

Opencast Coal (Rate of Interest on Compensation) Order, 1958. 
(S.I. 1958 No. 1804.) 4d. 

Poultry Preparation (Overtime) Regulations, 1958. 
No. 1819.) 5d. 

Small Ground Vermin Traps (Scotland) Order, 1958. (S.1. 1958 
No. 1779 (S.91).) 5d. 

Spring Traps Approval (Scotland) Order, 1958. 
No. 1780 (S.92).) 5d. 

Stopping up of Highways (County of Chesterf (No. 17) Order, 
1958. (S.1. 1958 No. 1798.) 5d. 

Stopping up of Highways (County of Devon) (No. 4) Order, 1958. 
(S.I. 1958 No. 1787.) 5d. 

Stopping up of Highways (County Borough of Dewsbury) (No. 2) 
Order, 1958. (S.I. 1958 No. 1764.) 5d. . 

Stopping up of Highways (County of Middlesex) (No. 12) Order, 
1958. (S.I. 1958 No. 1773.) 5d. 

Stopping up of Highways (County of Somerset) (No. 3) Order, 
1958. (S.I. 1958 No. 1799.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 19) 
Order, 1958. (S.I. 1958 No. 1774.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 20) 
Order, 1958. (S.I. 1958 No. 1762.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 21) 
Order, 1958. (S.I. 1958 No. 1763.) 5d. 

Superannuation (\Wheat Commission and Civil Service) Transfer 
Rules, 1958. (S.1. 1958 No. 1807.) 5d. 


(S.I. 1958 


(S.I. 1958 


The trial of Adelaide Bartlett, charged with the murder of 
her husband by poisoning in 1886, forms the subject of the 
Home Service broadcast at 8 p.m. on 18th November, in the 
series ‘‘ The Verdict of the Court.’’ Lord Birkett will give a 
postscript. 
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NOTES 


Honours and Appointments 


Mr. DB: I; 
Justices in succession to Mr. J. B. W. 
after thirty-eight years in that office. 


WabE has been appointed clerk to the Malvern 
Lambert, who has retired 


Miscellaneous 

The Board of Trade announces that the Diplomatic Conference 
of Lisbon which considered the revision of the Industrial Property 
Convention on Patents and Trade Marks closed on 31st October, 
with the signing by a number of countries, including the United 
Kingdom, of a revised Convention. The revised Convention 
remains open for signature until 30th April, 1959, and is subject 
to ratification. The revision includes a number of relatively 
small but useful improvements in the international machinery 
for protecting inventions and trade marks and for preventing 
the deception of the public by the use of false trade descriptions. 
The new Convention also provides, after more than seventy years, 
that the business of the Union of States who belong to it, and that 
of its permanent secretariat-—including the latter’s publications 
shall be conducted in English as well as in french. A translation 
of the revised Convention will be presented to Parliament in 
the form of a White Paper. 


Wills and Bequests 

Mr. R. H. Behrend, solicitor, of South Mimms, left £65,641 net. 

Mr. B. B. Bennetts, solicitor, of Penzance, left £61,760 net. 

Sir Samuel Gluckstein, solicitor, of St. John’s Wood, left 
£69,215 net. 

Mr. K. Macdonald, solicitor, of Bath, left £22,561 net. 

Mr. W. L. Platts, clerk of Kent County Council, left £88,813 net. 

Mr. G. P. Smith, solicitor, of Weymouth, left £51,346 net. 

Mr. G. L. Wates, solicitor, of London, W.1, left £163,692 
(£115,970 net). 


OBITUARY 


Mr. A. E. COLEY 
Mr. Alfred Ernest Coley, solicitor, has died aged 75. He was 
admitted in 1908 and became assistant solicitor in the Birmingham 
Town Clerk’s department in 1911. In 1937 he was appointed 
assistant town clerk, a post which he held till his retirement in 
1948. 
Mr. M. GOODMAN 
Mr. Montague Goodman, a retired solicitor, who was best 
known as an evangelical preacher and writer of children’s books, 
died on 31st October, aged 83. He was articled to his brother 
and practised in London until 1929, when he devoted himself 
entirely to preaching and writing. He was admitted in 1898. 


Mr. C. H. HORNBY 
Mr. Claude Henry Hornby, solicitor, of Great Marlborough 
Street, London, W.1, died on 7th November, at the age of 69. 
Admitted in 1911, he had practised at Marlborough Street and 
other London courts for over forty years and was the founder of 
the London (Criminal Courts) Solicitors’ Association. 


Mayor H. D. PRICE 
Major Hubert Davenport Price, M.C., J.P., solicitor, of London, 
W.1, died on 8th November, aged 68. Admitted in 1911, he 
was at his death chairman of a number of prominent companies 
and a director of others, 


Mr. D. H. SPAIN 
Mr. Donald Harry Spain, solicitor, of Gravesend, died on 
31st October. He was admitted in 1910. 


Mr. E. J. THORNLEY 
Mr. Ernest James Thornley, solicitor, Lord of the Manor of 
Leighton Buzzard, died on 2nd November, aged 79. He was 
admitted in 1902. 


AND 
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NEWS 


SOCIETIES 


\t the annual general meeting of the BRoMLEY & District 
Law Society, held on 30th October, 1958, the following appoint- 
ments were made: President—Mr. A. J. Harper; Vice-Presi- 
dents—Mr. H. J. Dowding and Mr. C. E. Lloyd ; Hon. Treasurer— 
Mr. K. R. Cheeseman ; and Hon. Secretary—Mr. A. T. Johnson, 


At the annual general meeting of the M1p-Essex Law Society, 
held at Brentwood on 17th October, 1958, the following officers 
were elected for 1959: President—Mr. F. N. Wingent (Chelms- 
ford); Vice-President— Mr. G. C. Green (Brentwood); Hon, 
Secretary—Mr. G. C. Green (Brentwood) and Hon. Treasurer— 
Mr. T. C. Gepp (Chelmsford). 


The following programme is arranged for the UNITED Law 
DEBATING Society: Monday, 17th November, motion: ‘“ This 
House would welcome legislation for the compulsory registra- 
tion of wills.’ 24th November, Combined debate with the 
League of Empire Loyalists: ‘‘ This House believes that the 
influx of coloured immigrants into this country should be 
stopped.’’ 1st December, visit of Mr. George MacBeth, of the 
3.8.C. Third Programme. Motion: ‘‘ This House deplores the lack 
of responsibility of successive British governments towards the 
arts.’’ 8th December, Annual Dinner of the Society to be held 
in New Hall, Lincoln’s Inn, by the courtesy of the Benchers, 
7 p.m. for 7.30 p.m. The Rt. Honourable Lord Justice Pearce 
will be in the chair and the other speakers and guests will be: 
the Rt. Honourable the Earl of Woolton, P.C., C.H., D.L., 
J.P., LL.D., the Rt. Honourable the Earl Attlee, K.G., P.C,, 
O.M., C.H., Gilbert H. Beyfus, Esq., Q.C., and a past chairman 
of the Society. Tickets price 37s. 6d. and, limited to soft drinks, 
32s. 6d., may be obtained by members for themselves and their 
guests from the Hon. Treasurer, A. Sharpe, Esq., 32 Bean Road, 
3exleyheath, Kent, or any officer of the Society. Closing date 
for tickets, 2nd December. 
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